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was exceeded. While it is always dangerous to allow public excite- 
ment 11 to influence the courts, it is probably for the best interests of 
the community that there should be published broadcast 12 the names of 
those men who so successfully gained the contempt of their fellow citi- 
zens, even if mistakes are inevitable. 

WORKMEN'S COMPENSATION INJURIES CAUSED SOLELY BY DISEASE 

Does an injury caused solely by a predisposed condition of the 
employee, such as dizziness, epilepsy, intoxication, weakness, etc., arise 
"out of" the employment within the meaning of the workmen's com- 
pensation acts? This problem was considered by the Connecticut 
Supreme Court of Errors in the recent case of Gonier v. Chase Com- 
panies, Inc. (1921) 97 Conn. 46, 115 Atl. 677, where it was held that 
the widow of a painter who sustained fatal injuries by falling from 
the staging on which he was at work was entitled to compensation, even 
though he fell because of unconsciousness caused by an attack of indi- 
gestion such as he was accustomed to have. The evidence showed that 
the deceased knew of his ailment and had been warned by his physician 
not to work as a painter. The court found that the conditions of the 
employment contributed to the injury, 1 but expressly followed the Eng- 
lish case of Wicks v. Dowell 2 which held that the fall and not the fit was 
the proximate cause of an injury sustained by a workman who fell 
when seized with a fit. This decision, however, apparently has been 
restricted by subsequent English cases 3 to its peculiar facts and has not 
been accepted as establishing the proposition that an injury caused 

11 During the war a member of a Liberty Loan committee distributed circulars 
prepared by the county council of defence, containing libellous statements about 
the plaintiff because of his refusal to subscribe. These statements were held to be 
privileged in a "limited" sense. McBroom v. Weir (1920, Tex. Civ. App.) 219 
S. W. 85s. 

12 It is unnecessary to point out that newspapers will refuse to publish these 
lists in the future if it is decided that there exists no privilege. By statute in 
England such a publication as that involved in the instant case is given the pro- 
tection of a qualified privilege. Law of Libel Amendment Act (1888) 51 & 52 
Vict, c. 64. sec. 4. See (1922) 22 Col. L. Rev. 374. 

1 See Reeves v. Dady Corp. (1921) 95 Conn. 627, 113 Atl. 162. The employee 
was engaged as foreman in the defendant's silk mill located on the second story 
of a factory. A fellow employee's account of the details of an operation caused 
him to become faint. He walked to an open doorway which was protected only 
by a bar three feet from the floor. His knees gave way and he fell to the pave- 
ment below. Held, that the accident arose "in the course of," but not "out of," 
the employment. 

2 [1905, C. A.] 2 K. B. 225. The employee's duty was to stand on a wooden 
stage near the edge of a hatchway and regulate the descent of a bucket which was 
being used in the unloading of coal from the hold of a vessel. While thus 
engaged he was seized with an epileptic fit and fell into the hold. 

3 Nash v. Rangatira [1914, C. A.] 3 K. B. 978; Frith v. The Louisianian [1912, 
C. A.] 2 K. B. 155; Butler v. Burton-on-Trent Union (1912, C. A.) 106 L. T. R. 
824. The employee was seized with a fit of coughing and fell down a flight of 
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solely by the temporary illness of the employee arises "out of" the 
employment within the contemplation of the compensation statutes. 
The language of the court 4 has been interpreted as limiting the rule 
to cases where the place of labor is "unusually dangerous." 5 

Several American jurisdictions have had an opportunity to follow the 
rule applied in the Wicks case, but have refused to do so on the ground 
that in cases of this character the real and efficient cause of the injury is 
the condition which the employee brings with him to his work. The 
effects of the disease are considered the sole cause of the injury and a 
recovery has been allowed only where they were induced or aggra- 
vated by the incidents or character of the employment. 6 This view 
was adopted in a recent New York case and compensation denied where 
the fall and injury were caused solely by the unconsciousness of the 
employee. 7 The rule laid down in the case of Wicks v. McDowell, 
however, has been followed in Illinois without qualification. 8 No diffi- 
culty arises where the nature or incidents of the employment contribute 
to, or accelerate, the abnormal condition of the workman; he is 
allowed compensation for the entire consequences. 9 The Wicks case 

stone stairs. No recovery was allowed. Cozens-Hardy, M. R., said in part: 
"There was nothing peculiar to his employment which rendered the risk of this 
accident happening greater than that to which other people are exposed. It is 
not as if he was engaged in any task which was likely to render his coughing 
more dangerous or more frequent." 

* In Wicks v. Dowell, supra note 2, Collins, M. R., at p. 229, said : "How does 
it come about in the present case that the accident arose out of the employment? 
Because by the conditions of his employment the workman was bound to stand 
on the edge of what I may style a precipice and, if in that position he was seized 
with a fit he would almost necessarily fall over." 

5 Rodger v. Paisley School Board (1912, Ct. of Sess.) 49 Scot. L. R. 413, 5 
Butt. W. Comp. Cas. 547. In Wright & Greig, Ltd. v. McKendry (1918, Ct. of 
Sess.) 56 Scot. L. R. 39, 12 Butt. W. Comp. Cas. 410, a recovery was allowed 
where the workman had a fit and fell on the concrete floor of a distillery in 
which he was employed. The court expressly approved of the Wicks case on the 
ground that because of his employment the workman was brought within a zone 
of special danger. Lord Salvesen, however, dissenting, used this language : "It 
is said that the fall was the accident and that this was the proximate cause of the 
injury, and that it is unnecessary and irrelevant to inquire further. I humbly 
think that if this were enough the words 'arising out of the employment' might 
as well be erased from the act." Thorn or Simpson v. Sinclair [1917, H. L.] A. 
C. 127, 10 Butt. W. Comp. Cas. 220, is a case where the employee was, by the 
nature and condition of his employment, brought into a zone of danger. 

"Cox v. Kansas City Refining (1921) 108 Kan. 320, 195 Pac. 863; Eastman Co. 
v. Industrial Ace. Com. (1921, Calif.) 200 Pac. 17; Van Gorder v. Packard 
Motor Car Co. (1917) 195 Mich. 588, 162 N. W. 107; Brooker v. Industrial Ace. 
Com. (1917) 176 Calif. 275, J 68 Pac. 126. 

''Joseph v. United Kimona Co. (1921) 194 App. Div. 568, 185 N. Y. Supp. 700. 

'Peoria Ry. Terminal Co. v. Industrial Board (1917) 279 111. 352, 116 N. E. 
651; Vulcan Detinning Co. v. Industrial Com. (1920) 295 111. 141, 128 N. E. 917. 

'Carroll v. What Cheer Stables Co. (1916) 38 R. I. 421, 96 Atl. 208; In re 
Madden (191 6) 222 Mass. 487, in N. E. 379. 
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and the cases following it are based upon the theory that workmen's 
compensation is compulsory social insurance and that the word "acci- 
dent" should be interpreted as broadly under these circumstances as it 
is in the law of insurance. But, on the other hand, is not an accident, 
caused solely by disease, merely one of the perils of life itself — com- 
mon to humanity and independent of status — and can it be attributed in 
any way to the employment of the afflicted individual? The final solu- 
tion of the problem depends upon whether the legislature intended that 
all employees within the limits of employment should thereby become 
automatically insured. 



As pointed out in a recent comment, 1 it is the practice in the majority 
of American jurisdictions to allow an examination of jurors prior to 
challenge, and that this practice is not permitted in England. In a 
recent Ontario case 2 tried before the Hon. Mr. Justice Riddell the 
conversation between court and counsel during the calling of the jury, 
indicated that the English practice of denying an opportunity to examine 
a juror prior to challenge is adhered to in the Province of Ontario. 

'Comments (1922) 31 Yale Law Journal, 514. 

"Rex. v. Harri (Feb. 10th, 1922) Sup. Ct. Ont. 

"Mr. Glass : 'I would like to question the juryman.' 

"His Lordship: 'No you cannot question him, you can challenge for cause, and 
the matter will then be tried, but you cannot question the juryman. We have no 
such system as obtains in some of the American courts. 

" 'I give a formal ruling on the point so that it may be of record. 

" 'Counsel for the prisoner desiring to question a juryman before he was sworn, 
I rule that that is not permissible in our practice. This was decided, so far as I 
know, only once in this Province — in 1833 — by Chief Justice Robinson of the 
Court of King's Bench of Upper Canada, upon the trial (at Brockville for murder 
in a duel) of John Wilson, who was afterwards a Judge of the Court of Common 
Pleas. (35 Can. Law Times, September 1915, pp. 726, et seq.) We have never 
introduced into this Province the practice which seems to be common in the 
United States : we have followed the English practice. R. v. Peter Cook, 13 St. 
Tr. 334; R. v. Edmonds, (1821) 4 B. & Aid. 471, 492. 

" 'According to our practice there are two kinds of individual challenge : the 
peremptory challenge and the challenge for cause. The peremptory challenge can 
be exercised at the proper time to an extent mentioned in the Code. In a challenge 
for cause, the cause must be stated — Code, ss. 93s, 936— and there is a regular way 
of trial of the cause, to determine whether the juryman is or is not to serve. 

" 'I make that ruling now so that it may be borne in mind. Very many, partic- 
ularly of the younger barristers, seem to imagine that we have introduced what 
is to me an exceedingly objectionable practice. I may say that I have seen the 
questioning of a juryman only once in our Courts : that was at the Assizes at 
Ottawa before the late Mr. Justice Robertson, upon the trial of a woman for 
cruelty to her children, in which I was of counsel for the Crown, and Mr. Fripp 
was counsel for the prisoner. I did not, on behalf of the Crown, object to it 
being done although I stated that it was not regular. In that particular instance 
it was allowed ; but I think the practice should not be permitted to spread.' " 



